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11 August 1955

SLRSROT )\ Application of Nevads Unemployment Compensation Lew

*OGC Has Reviewed*

1. The application of the Nevada Unemployment Compensation Act
(Nevada Compiled Iaws, Supplement 1931 - 1941, B 2825), as amended,
to the company in the circumstances of our case, appears to hinges on
the interpretation of a most camplicated series of definitions included
in the statute. Under the statute, contributions are required of each
employer with respeect to wages payable for employment, ¢ccurring during
each calendar year (Supp, 1943 - 1949, B 2825.07). "Bmployer" is de-
fined, insofar as pertinent here, as any individual or organization
which has "in its employ . « . one or more individuals performinz ser-
vices for it within thies state" (Supp. 1931 - 1941, B 2825.02(g)) which
for any "calendar quarter hag paid or is liable to pay wages of 3225 or
more, and which employ during such period one or more persons in an
employment subject to this act" (8 2825.02(h)). "Bmployment" is defined,
in relevant part, (Supp. 1948 - 1949, 8 2825.02):

"' imployment', subject to the other provisions of this sub-
section, means service, including service in interstate
commerce, performed for wages or under any contract of aire,
written or oral, express or implied. ;

{1) The term ‘employment' shall include an individual's
entire service, performed within or both within and without
this state if -

(a) The service is localized in this state; or

(v) The service is not localized in any state but some of
the service is performed in this state and (1) the base of
cperations, or, if there is no base of operations, then the
place from which sueh service is directed or controlled, is in
this state; or (ii) the base of operations or place from which
such service is directed or controlled is not in any state in
which scme part of the service is performed, but the individuai's
residence 15 in this state.

(3) Service shall be deemed to be localized within a state
if - ‘

Approved For Release 2001/08/27 : CIA-RDP70-00241R000200100023-9



Approved For Releage 2001/08/27 : CIA-RDP70-00241R000200100023-9

(a) The service is performed entirely within such state;
or

(b) The service is performed th within and without such
state, but the service performed without such state is incidental
to the individual‘s service within the state, for exemple, is
temporary or transitory in nature or consists of isolated trans-
actions." ‘

s, The circumstances of our case would appear to place the situation
with respect to the company outside the definition as follows:

() The entire service of the individuals involved is not localized
within Nevada since it is not performed entirely within Nevada and the
service performed cutside Nevada is not "incidental to the imdividuel's
service within Nevada" (in fact, the reverse is time, i.e., service
within Nevada is incidental to the service performed outside Nevadaj.

(b) The service is localized within a state (Californie), since
that in Nevada is temporary or transitory in nature, and

(1) the base of cperations or place from which the service
parformed in Nevade is directed or controlled is not in Nevada, and

(ii)the individuals' residences are not in Neveda.

Both (a) end (b) above must be true in order to bring our case outside the
requirement to make contributions. There would appear to ‘be 1ittle doubt
that we meet all the tequirements, with the possible exceptions that service
in Nevads may be considered as other than temporary or transitory and the
Nevada authorities mey consider that the individuals' residences are in
Nevadsa. ‘

3, A possibly heipful provision is available in B 2825.25h of the
E;lilt;ymnt Security Administration law, as amended, as follows (5upp. igh3y -
1949):

"(a) the executive director is hereby suthorized to enter into
reciprocal arrangements with the appropriate and duly authorized agencies
of other states, or the federal govermment or both, whereby:

(1) Services performed by an individual for a single employing
unit for which services are customarily performed by such individuai
in more than one svate, under circumstances not specifically provided
for in section 2.9 of the Nevada unemployment compensation law, shail
be deemed to be service performed entirely within any one of the states
in which any part of such individual's service is performed, or in which
such individual has his residence, or in which the empioying unit mein-
tains a place of business provided there is in effect, as to such ser-
vices, an election by an employing unit with the acquiescence of such
individual, approved by the agency charged with the administration cf
such state's unemployment compensation law, pursuant to which services
performed by such individual for such employing unit are deemed to ve
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4. Machinery and procedure for the administration of the Act, in-
cluding administration determinations of coverage, are provided in the
Employment Security Administration Law. The Executive Director of the
Employment Security Department is directed to administer the Unemploymert
Compensation law and "be shalli bave power and authority to adopt, amend,
or rescind such rules of reguiations, . . . make such expenditures,
require such reports, make such investigations, and take such otkLer action
as he deems necessary, or suliable to that end . . . Not later thkan the
first day of September 1942, and of every second year thereafter, the
executive director shalil submit to the governor a report concerning the
administration and operation of this act during the preceding biennium
« « o {Supp. 1941 1049, B 2825.25c; emphasis supplied). ' In connection
with determinations of coverage (B 2825.25¢): j

“The executive director may, upon his own motion or upcn
epplication of an employing unit, and after notice and
opportunity for hearing, maek findings of fact and on the

basis thereof, determinations with respect to whether an
employing unit constitutes an employer and whether services
prerformed for, or in connection with the business of an

employlng unit constitute employment for such employing unit.
Appeal from any such determination may be taken to the appropriate
district court within fifteen days after the mailing or delivery
of notice of such findings and determinmation to the employing
unit. If supported by substential evidence and in the absence of
fraud, a determination of the executive director, in the absence
of an appeal, shall be conclusive as to all metters except as to
errors of law, excert as hereinafter provided, and, together
with the record shall be admissible in any subsequent judicial
proceeding involving liability for comtributions. A determina-
tion of the executive director which has not béen appealed, or

of a district court on appeal, together with the record mmy be
introduced in any proceeding involving a claim for benefits, and
shall be conclusive as to the facts and the determination, uniess
the claimant shall introduce substantial evidgnce controverting
g material fact so found.

5« Penalties. The Unemployment Compensation Act provides both civil
and criminal penalties.

(a) Civil:
(1) Interest, at the rate of one per centum for each month
or part of a month in which a contribution remins unpaid, shall

ve due (Bupp. 1931 - 1941, B 2825.1k4).

(2) (2) Arbityary Assessments. If an employer shall negliect
or refuse to magk ard file any report of wages and contributions
as required by this act or by any regulation of the commiesioner,
or if any report which has been filed is deemed by the commissioner
1o be incorrect or insufficlent, and if, within seven daye after
the commissioner has given written notice by mail to the emplayer
to file a sufficient report, the employer fails to fiel such re-
port, the commissioner mesy meke an estimate based upon any informm-
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tion in his possession of the amount of wages paid or payable by
the employer for the period or periods in respect to which he
failed to report, which seid estimate shall be prims facie correct,
and upon the basis of said estimated amount shall compute and
assess the contribution peyable by the employer, adding to the
amount of contribution so determined a forfeit equal to ten per-
cent (10%) of such contribution.

(3)(v) Additional Forfeits. When it appears to the
commissioner that the negléet or refusal of an employer to file
a report, as required by this act or by regulation, is willful end
deliberate, or fraudulent, or with intent to evade the payment
of contributions, there shall be added to the contribuiion and
forfeit provided in the preceeding section, a further forfeit
equal to twenty-five percent (25%) of the amount of contribution
50 assessed, which shall become due and pa.yable at the same time
as the assessed contributien. :

(b) Criminal.

Any eampioying unit or any officer or agent of any employing
unit or anv other person who makes a false statement or repre-
sentation knowing it to be false, or who knowingly falis to dis-
close a material fact, to pravent or reduce the payment ¢f bene-
fits to anv individual entitled thereto, or to avoid becoming or
remaining subject bereto, or to avoid or reduce amy contribution
or other payment required from an employing umit under this act
or who willfully fails or refuses to make any such coniributiuvns
or other payment or furnish any reports required hereunder or to
vroduce or permit the inspection or copying of records as reguired
hereunder, shall be punished by & fine of not less than $50 nor
more than 3500 or by imprisomment in the county jail for not longer
than six months, or by both such fine and imprisomment. Whenever
two or more persons shall conspire to accomplish any of the objects
provided in this subsection, every such person shall be punished
by a fine of not less than $100 nor more than $1,000, or by
imprisomment in the county Jjail for not more than one year, or by
both such fine and imprisonnment.

Any wmerson who shalil willfully violate any provision of this
act or any order, rule, or regulation thereunder, the viclation
of which is made unlawful or the observance of which is required
under the terms of this act, and for which & penalty is neither
prescrived herein nor provided by any other applicable statute,
shall be punished by a fine of not less than $50 nor more tharn
$500, or by imprisomment for not longer than six months, or by both
such fine and imprisonment. ‘

Any person who, by reason of the nondisclosure or misrepresenta-
tion by him or by another, of a material fact (irrespective of
whether such nondisclosure or misrepresentation was known or
fraudulent) has received any sum as benefits under this act while
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any conditions for the receint of benefits imposed by this act

where not fuifilled in his case, or while he was disqualified

from receiving benefits, shall, in the discretion of the
commissioner, either be liable to have such sum deducted from

any future benefits payable to him under this act or shall be

liable to repay to the commissioner for the unemployment compen-
sation fund, a sum equal to the amcunt so received by him, and

such sum shall be c¢ollectible in the manner provided in section
1l4(v) of this act for the collection of past-due contributions.

The commissioner may waive the recovery or adjustment of all or part of
the amount of any such overpayment which he finds to be uncollectible
or the recovery or adjustment of which he finds to be administra-
tively impracticable, '

Any employing unit or any officer or agent of any employing
unit or any other person who shall fail to submit such reports as
are prescribed and required by the commissioner within the time
prescribed by the commissicner shball pay a forfeit of §5 for each
such report. Any employing unit or any officer or agent of any
employing unit or any other person who shall fail to submit any
report of wages payable within ten days following the expiration
of the time prescribed by the commissioner for filing such report,
shall, in addition to the $5 forfeit herein specified, pay interest
upon any comtribution involved in such report of 5% for the belance
of that month, and 5% for each month or portion of each month there-
after; provided, that the interest so accrued shall not exceed 25%

of the amount of comtribution; provided further, that when it shall
appear to the satisfection of the commissioner that the failure to
file reports within the time limited was due to an act of God or

other circumstance over which the employing unit, its officers or
agent, had no control, then the commissioner may in his discretion
waive the collection of e.ll2 50)?' z‘,g,g portion of such forfeit or interest.

e ’Wz Aol W//.
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